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FITAPELLI & SCHAFFER, LLP WERMAN SALAS P.C.

Brian S. Schaffer Douglas M. Werman, pro hac vice forthcoming
Frank J. Mazzaferro 77 W. Washington St., Suite 1402

28 Liberty Street, 30th Floor Chicago, IL 60602

New York, NY 10005 Telephone: (312) 419-1008

Telephone: (212) 300-0375

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

PATRICK IMBARRATO and NICK PRAINO on
behalf of themselves and all others similarly situated,

Plaintiffs,
No.
-against-
CLASS ACTION
BANTA MANAGEMENT SERVICES, INC., BANTA | COMPLAINT
BWW MDT, LLC, BANTA NINE MALL, LLC,
BANTA BWW ON, LLC, BANTABWW NB, LLC,
GEORGE E. BANTA, SR., and GEORGE E. BANTA,
JR.,

Defendants.

Plaintiff Patrick Imbarrato and Nick Praino, individually and on behalf of all others
similarly situated, as class representatives, upon personal knowledge as to themselves, and upon
information and belief as to other matters, allege as follows:

NATURE OF THE ACTION

1. This lawsuit seeks to recover minimum wages, overtime pay and other wages for
Plaintiffs and their similarly situated co-workers — servers, bussers, bartenders, and other “tipped
workers” —who work or have worked at Banta Management Services, Inc., Banta BWW, MDT
LLC, Banta Nine Mall, LLC, Banta BWW ON, LLC, Banta BWW NB, LLC, George E. Banta,

Sr., and George E. Banta, Jr. (collectively “Buffalo Wild Wings” or “Defendants™).
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2. Defendants are a hospitality group focused on real estate development and
management.* Based out of Poughkeepsie, New York, Defendants, through Banta Management
Services, Inc.,% control and operate a portfolio of companies including Super 8 Hotels, Howard
Johnson Hotels, Holiday Inn Express Hotels, Uno’s Pizzeria & Grill restaurants, and Buffalo
Wild Wings restaurants.® The Banta family has operated these companies for three generations.”

3. Buffalo Wild Wings is a casual dining restaurant and sports bar franchise in the
United States, Canada, Mexico and the Philippines. Defendants own and operate 3 Buffalo Wild
Wing restaurants located at: 567 Rt. 211 E., Middletown, New York 10947; 1794 South Rd.,
Wappingers Falls, New York 12590; and 768 State Rte. 28, Oneonta, New York 13820.

4, At all times relevant, Defendants have maintained control, oversight, and
direction over Plaintiffs and similarly situated employees, including the ability to hire, fire, and
discipline them.

5. At all times relevant, Defendants paid Plaintiffs and others similarly situated
tipped workers at the “tipped” minimum wage rate, however, Defendants failed to meet the strict
statutory requirements that would permit Buffalo Wild Wings to apply the reduced minimum
wage to tipped workers.

6. Specifically, Defendants maintained a policy and practice whereby they failed to
satisfy the strict statutory requirements under the FLSA and NYLL that would allow them to pay

this reduced minimum wage (take a “tip credit”).

! http://www.bantamanagement.com/index.html
2 Ex. A, Deposition of George Edward Banta, Jr. (“Banta Dep.”) at 7:9-11.
3
Id.
*1d.; Ex. B, Declaration of George E. Banta Jr., ] 2.; Ex. A, Banta Dep. at 6:14-7:5.
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7. Additionally, Defendants maintained a policy and practice whereby tipped
workers were required to spend a substantial amount of time, 2 hours or more than 20%,
performing non-tip producing side work related to the employee’s tipped occupation.

8. Defendants also maintained a policy and practice whereby tipped workers were
required to perform non-tip producing side work unrelated to the employee’s tipped occupation.
As these duties were unrelated to the tipped profession, tipped workers are engaged in a dual
occupation while being compensated at the tip credit rate rather than the full minimum wage.

0. At Buffalo Wild Wings, tipped workers were required to perform side work duties
that included but were not limited to: (1) cleaning the bathroom; (2) cleaning out sinks; (3)
washing dishes; (4) portioning sauces into 3 0z containers; (5) breaking down the beverage
station and cleaning it thoroughly; (6) rolling large amounts of silverware; (7) cleaning and
breaking down the expeditor’s line; (8) sweeping; (9) cleaning the POS station; (10) cleaning the
patio; (11) washing walls; (12) rotating stock / condiments; (13) setting up the expeditors’ line,
fillings with ice and condiments; (14) setting up the beverage station; (15) making coffee and tea
for the restaurant; and (16) stocking napkins, cups, wet naps, condiments, and paper boats.

10. Tipped workers were required by Defendants to perform side work at the
beginning, during, and at the end of their shifts.

11. Defendants required tipped workers to perform most side work before the
restaurant opened or after the restaurant closed and customers had left.

12. During these periods of time, tipped workers were compensated at the tipped

minimum wage rate rather than the full minimum wage rate.
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13. The duties that Defendants required tipped workers to perform are duties that are
customarily assigned to “back-of-the-house” employees in other restaurants, who typically
receive at least the full minimum wage rate.

14, The side work described above is not specific to particular customers, tables, or
sections, but is performed in mass quantities for the entire shift or for future shifts.

15. Defendants’ timekeeping system was capable of tracking multiple job codes for
different work assignments.

16.  Throughout Plaintiffs’ employment, Defendants maintained a policy and practice
whereby tipped workers were not paid spread-of-hours pay when the length of the interval
between the beginning and end of their workday — including working time plus time off for
meals plus intervals off duty — was greater than 10 hours.

17. Defendants also failed to supply tipped workers with call-in pay when they were
required to leave prior to working for 3 hours.

18. Plaintiffs bring this action on behalf of themselves and similarly situated current
and former tipped workers who elect to opt in to this action pursuant to the Fair Labor Standards
Act, 29 U.S.C. 88 201 et seq. (“FLSA?”), and specifically, the collective action provision of 29
U.S.C. § 216(b), to remedy violations of the wage-and-hour provisions of the FLSA by
Defendants that have deprived Plaintiffs and others similarly situated of their lawfully earned
wages.

19. Plaintiffs also bring this action on behalf of themselves and similarly situated
current and former tipped workers in New York pursuant to Federal Rule of Civil Procedure 23

(“NY Rule 23”) to remedy violations of the New York Labor Law (“NYLL”) Article 6, 88 190 et
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seq., and Article 19, 88 650 et seq., and the supporting New York State Department of Labor
Regulations.

THE PARTIES

Plaintiffs

Patrick Imbarrato

20. Patrick Imbarrato (“Imbarrato”) is an adult individual who is a resident of New
York.

21. Imbarrato was employed by Defendants as a server at the Buffalo Wild Wings
located at 567 Route 211 East, Middletown, New York 10941 from in or around August 2013
through the February 8, 2018.

22. Defendants owned and operated the Buffalo Wild Wings restaurant at which
Imbarrato worked.

23. Imbarrato is a covered employee within the meaning of the FLSA and the NYLL.

24. A written consent form for Imbarrato is being filed with this Class Action
Complaint.

Nick Praino

25. Nick Praino (*Praino”) is an adult individual who is a resident of Florida.

26. During his employment with Buffalo Wild Wings, Priano’s last name was Cahill.

217, Praino was employed by Defendants as a server and host at the Buffalo Wild
Wings located at 567 Route 211 East, Middletown, New York 10941 from in or around May
2013 through November 2013 and from in or around December 2014 through February 2015.

28. Praino’s last name while employed with Defendants was Cahill.
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29. Defendants owned and operated the Buffalo Wild Wings restaurant at which
Praino worked.

30. Praino is a covered employee within the meaning of the FLSA and the NYLL.

31. A written consent form for Praino is being filed with this Class Action Complaint.
Defendants

32. Defendants Banta Management Services, Inc., Banta BWW MDT, LLC, Banta
Nine Mall, LLC, Banta BWW ON, LLC, Banta BWW NB, LLC, George E. Banta, Sr., and
George E. Banta, Jr., jointly employed Plaintiffs and similarly situated employees at all times
relevant.

33. Each Defendant has had substantial control over Plaintiffs’ and similarly situated
employees’ working conditions, and over the unlawful policies and practices alleged herein.

34. Defendants are part of a single integrated enterprise that has jointly employed
Plaintiffs and similarly situated employees at all times relevant.

35. During all relevant times, Defendants have been Plaintiffs’ employers within the
meaning of the FLSA and the NYLL.

Banta Management Services, Inc.

36. Together with the other Defendants, Banta Management Services, Inc. (“Banta
Management”) owned and/or operated Buffalo Wild Wings restaurants during the relevant
period.

37. Banta Management’s principal executive office is located at 842 Main Street,
Poughkeepsie, New York 12603.

38. Banta Management is a domestic corporation doing business in New York State.

39.  Atall relevant times, Banta Management maintained control, oversight, and
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direction over Plaintiffs and similarly situated employees, including, but not limited to, hiring,
firing, disciplining, timekeeping, payroll, and other employment practices.

40. Banta Management operates the Buffalo Wild Wings restaurants, and other
businesses owned by Defendants.®> Banta Management provides oversight and operational
guidance to the Buffalo Wild Wings restaurants.®

41. Banta Management allowed employees to freely transfer between, or be shared
by, the various Buffalo Wild Wings restaurants it operates without retraining such employees.

42. Banta Management applied the same employment policies, practices, and
procedures to all tipped workers at its Buffalo Wild Wings restaurants, including policies,
practices, and procedures with respect to payment of minimum wages, overtime pay, and other
wages.

43. Upon information and belief, at all relevant times Banta Management had an
annual gross volume of sales in excess of $500,000.

44, Pursuant to NY BCL 8630, Plaintiffs hereby demand Banta Management permit
an examination of their records of shareholders under NY BCL 8624 so that liability may be
imposed on their respective top ten shareholders for unpaid wages.

Banta BWW MDT, LLC

45. Together with the other Defendants, Banta BWW MDT, LLC (* BWW MDT”)
owned and/or operated Buffalo Wild Wings restaurants during the relevant period.

46. BWW MDT’s principal executive office is located at 842 Main Street,
Poughkeepsie, New York 12603.

47. BWW MDT is a domestic corporation doing business in New York State.

°Ex. A, Banta Dep., at 6:14-7:11.
6
Id.
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48. BWW MDT is a subsidiary of Banta Management.

49, At all relevant times, BWW MDT maintained control, oversight, and direction
over Plaintiffs and similarly situated employees, including, but not limited to, hiring, firing,
disciplining, timekeeping, payroll, and other employment practices.

50. BWW MDT allowed employees to freely transfer between, or be shared by, the
various Buffalo Wild Wings restaurants it operates without retraining such employees.

51. BWW MDT applied the same employment policies, practices, and procedures to
all tipped workers at its Buffalo Wild Wings restaurants, including policies, practices, and
procedures with respect to payment of minimum wages, overtime pay, and other wages.

52. Upon information and belief, at all relevant times BWW MDT had an annual
gross volume of sales in excess of $500,000.

53. Pursuant to NY LLCL § 609, Plaintiffs intend to hold BWW MDT’s top 10
members with the largest percentage of ownership jointly and severally liable for these unpaid
wages.

Banta Nine Mall, LLC

54.  Together with the other Defendants, Banta Nine Mall, LLC (“Nine Mall”) owned
and/or operated Buffalo Wild Wings restaurants during the relevant period.

55. Nine Mall’s principal executive office is located at 842 Main Street,
Poughkeepsie, New York 12603.

56. Nine Mall is a domestic corporation doing business in New York State.

57. Nine Mall is a subsidiary of Banta Management.

58.  Atall relevant times, Nine Mall maintained control, oversight, and direction over
Plaintiffs and similarly situated employees, including, but not limited to, hiring, firing,

disciplining, timekeeping, payroll, and other employment practices.

-8-
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59. Nine Mall allowed employees to freely transfer between, or be shared by, the
various Buffalo Wild Wings restaurants it operates without retraining such employees.

60. Nine Mall applied the same employment policies, practices, and procedures to all
tipped workers at its Buffalo Wild Wings restaurants, including policies, practices, and
procedures with respect to payment of minimum wages, overtime pay, and other wages.

61. Upon information and belief, at all relevant times Nine Mall had an annual gross
volume of sales in excess of $500,000.

62. Pursuant to NY LLCL § 609, Plaintiffs intend to hold Nine Mall’s top 10
members with the largest percentage of ownership jointly and severally liable for these unpaid
wages.

Banta BWW ON, LLC

63.  Together with the other Defendants, Banta BWW ON, LLC (“BWW ON”) owned
and/or operated Buffalo Wild Wings restaurants during the relevant period.

64. BWW ON?’s principal executive office is located at 842 Main Street,
Poughkeepsie, New York 12603.

65. BWW ON is a domestic corporation doing business in New York State.

66. BWW ON is a subsidiary of Banta Management.

67.  Atall relevant times, BWW ON maintained control, oversight, and direction over
Plaintiffs and similarly situated employees, including, but not limited to, hiring, firing,
disciplining, timekeeping, payroll, and other employment practices.

68. BWW ON allowed employees to freely transfer between, or be shared by, the
various Buffalo Wild Wings restaurants it operates without retraining such employees.

69. BWW ON applied the same employment policies, practices, and procedures to all

tipped workers at its Buffalo Wild Wings restaurants, including policies, practices, and

-9-
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procedures with respect to payment of minimum wages, overtime pay, and other wages.

70. Upon information and belief, at all relevant times BWW ON had an annual gross
volume of sales in excess of $500,000.

71. Pursuant to NY LLCL § 609, Plaintiffs intend to hold BWW ON’s top 10
members with the largest percentage of ownership jointly and severally liable for these unpaid
wages.

Banta BWW NB, LLC

72.  Together with the other Defendants, Banta BWW NB, LLC (“BWW NB”) owned
and/or operated Buffalo Wild Wings restaurants during the relevant period.

73. BWW NB’s principal executive office is located at 842 Main Street,
Poughkeepsie, New York 12603.

74, BWW NB is a domestic corporation doing business in New York State.

75. BWW NB is a subsidiary of Banta Management.

76.  Atall relevant times, BWW NB maintained control, oversight, and direction over
Plaintiffs and similarly situated employees, including, but not limited to, hiring, firing,
disciplining, timekeeping, payroll, and other employment practices.

77, BWW NB allowed employees to freely transfer between, or be shared by, the
various Buffalo Wild Wings restaurants it operates without retraining such employees.

78. BWW NB applied the same employment policies, practices, and procedures to all
tipped workers at its Buffalo Wild Wings restaurants, including policies, practices, and
procedures with respect to payment of minimum wages, overtime pay, and other wages.

79. Upon information and belief, at all relevant times BWW NB had an annual gross
volume of sales in excess of $500,000.

80. Pursuant to NY LLCL § 609, Plaintiffs intend to hold BWW NB’s top 10

-10 -
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members with the largest percentage of ownership jointly and severally liable for these unpaid
wages.

Individual Defendants

81. George E. Banta, Sr., and George E. Banta, Jr., (“Individual Defendants”),
maintained control over, oversaw, and directed the operation of Buffalo Wild Wings, including
its employment practices, during the relevant period.

82. Upon information and belief, the Individual Defendants manage and/or operate
Buffalo Wild Wings.

83. During all times relevant, the Individual Defendants were “employers” under the
FLSA and NYLL, and employed or jointly employed Plaintiffs and similarly situated employees.

84. Upon information and belief, throughout the relevant period, the Individual
Defendants have had the power to control the operations and compensation practices at Buffalo
Wild Wings.

George E. Banta, Sr.

8b. Upon information and belief, George E. Banta, Sr. is a resident of the State of
New York.

86. At all relevant times, George E. Banta, Sr. has been the founder and owner of
Buffalo Wild Wings.

87. George E. Banta, Sr. is identified as a principal on the liquor license for BWW
MDT, Nine Mall, and BWW ON.

88. George E. Banta, Sr. is identified as the CEO of Banta Management on the
Corporate Filing with the NYS Department of State.

89. George E. Banta, Sr. has an office at 842 Main Street, Poughkeepsie, New York

-11 -
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12603.

90. George E. Banta, Sr. has an ownership interest in Banta Management.”

91. At all relevant times, George E. Banta, Sr. has had power over personnel
decisions at Buffalo Wild Wings, including the power to hire and fire employees, set their wages,
and otherwise control the terms and conditions of their employment.®

92.  Atall relevant time, George E. Banta, Sr. has had power over payroll decisions at
Buffalo Wild Wings, including the power to retain time and/or wage records.

93. At all relevant times, George E. Banta, Sr. is actively involved in managing the
day to day operations of Buffalo Wild Wings.

94. At all times relevant, George E. Banta, Sr. has also had the power to stop any
illegal pay practices that harmed Plaintiffs and similarly situated employees.

95.  Atall relevant times, George E. Banta, Sr. has had the power to transfer the assets
and/or liabilities of Buffalo Wild Wings.

96. At all relevant times, George E. Banta, Sr. has had the power to enter into
contracts on behalf of Buffalo Wild Wings.

97.  Atall relevant time, George E. Banta, Sr. has had the power to close, shut down,
and/or sell Buffalo Wild Wings restaurants.

98. George E. Banta, Sr. is a covered employer within the meaning of the FLSA and
NYLL, and at all times relevant, employed and/or jointly employed Plaintiffs and similarly
situated employees.

George E. Banta, Jr.

99. Upon information and belief, Defendant George E. Banta, Jr. is a resident of the

"Ex. A, Banta Dep., at 9:22-25.
®1d., at 12:14-20.
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State of New York.

100. George E. Banta, Jr. has identified himself as the Vice President of Banta
Management.®

101. Atall relevant times, George E. Banta, Jr. has had power over personnel decisions
at Buffalo Wild Wings, including the power to hire and fire employees, set their wages, and
otherwise control the terms and conditions of their employment.*

102. At all relevant time, George E. Banta, Jr. has had power over payroll decisions at
Buffalo Wild Wings, including the power to retain time and/or wage records.

103. At all relevant times, George E. Banta, Jr. is actively involved in managing the
day to day operations of Buffalo Wild Wings.

104. George E. Banta, Jr. has testified that he “own[s] and operate[s] restaurants and
hotels.”**
105. At all times relevant, George E. Banta, Jr. has also had the power to stop any
illegal pay practices that harmed Plaintiffs and similarly situated employees.

106. At all relevant times, George E. Banta, Jr. has had the power to transfer the assets
and/or liabilities of Buffalo Wild Wings.

107. At all relevant times, George E. Banta, Jr. has had the power to enter into
contracts on behalf of Buffalo Wild Wings.

108. At all relevant time, George E. Banta, Jr. has had the power to close, shut down,
and/or sell Buffalo Wild Wings dealerships.

109. George E. Banta, Jr. is a covered employer within the meaning of the FLSA and

NYLL, and at all times relevant, employed and/or jointly employed Plaintiffs and similarly

% 1d. at 6:13-20.
9Ex. B, Declaration of George E. Banta Jr.
1 Ex. A, Banta Dep., at 6:13-20.

-13-
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situated employees.

JURISDICTION AND VENUE

110. This Court has subject matter jurisdiction pursuant to 28 U.S.C. 8§ 1331, 1332
and 1337, and jurisdiction over Plaintiffs’ state law claims pursuant to 28 U.S.C. 8§ 1367.

111.  This Court also has jurisdiction over Plaintiffs’ claims under the FLSA pursuant
to 29 U.S.C. § 216(b).

112.  Venue is proper in the Southern District of New York pursuant to 28 U.S.C. §
1391(b)(1) because Defendants’ nucleus of operations are in the district.

COLLECTIVE ACTION ALLEGATIONS

113. Plaintiffs bring the First and Second Causes of Action, FLSA claims, on behalf of
themselves and all similarly situated current and former tipped workers employed at Buffalo
Wild Wings restaurants owned, operated, and/or controlled by Defendants who elect to opt-in to
this action (the “FLSA Collective Members™) between October 3, 2013 and the present.*?

114. Defendants are liable under the FLSA for, inter alia, failing to properly compensate
Plaintiffs and the FLSA Collective.

115. Consistent with Defendants’ policy and pattern or practice, Plaintiffs and the
FLSA Collective were not paid the full minimum wage rate for all hours worked up to 40 per
workweek and premium overtime compensation for all hours worked beyond 40 per workweek.

116.  All of the work that Plaintiffs and the FLSA Collective have performed has been
assigned by Defendants, and/or Defendants have been aware of all of the work that Plaintiffs and

the FLSA Collective have performed.

12 The period covered by the FLSA Collective is extended due to a pre-litigation tolling agreement entered into by
the parties on July 28, 2016 and terminated April 9, 2018. Ex. C, Tolling Agreement.

-14 -
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117.  As part of their regular business practice, Defendants have intentionally, willfully,
and repeatedly engaged in a pattern, practice, and/or policy of violating the FLSA with respect to
Plaintiffs and the FLSA Collective.

NEW YORK CLASS ACTION ALLEGATIONS

118. Plaintiffs bring the Third, Fourth, Fifth, Sixth, Seventh, and Eighth Causes of
Action, NYLL claims, pursuant to Rule 23, on behalf of themselves and a class of persons
consisting of:

All persons who work or have worked as tipped workers and
similar employees at the Buffalo Wild Wings restaurants in New
York operated by Defendants between October 3, 2010 and the
date of final judgment in this matter (the “NY Rule 23 Class™).

119. The Rule 23 Class Members are so numerous that joinder of all members is
impracticable, and the disposition of their claims as a class will benefit the parties and the Court.

120.  There are more than fifty Rule 23 Class Members.

121. Plaintiffs’ claims are typical of those claims that could be alleged by any Rule 23
Class Member, and the relief sought is typical of the relief which would be sought by each Rule
23 Class Member in separate actions.

122. Plaintiffs and the Rule 23 Class Members have all been injured in that they have
been uncompensated or under-compensated due to Defendants’ common policies, practices, and
patterns of conduct. Defendants’ corporate-wide policies and practices affected all Rule 23 Class
Members similarly, and Defendants benefited from the same type of unfair and/or wrongful acts
as to each of the Rule 23 Class Members.

123. Plaintiffs are able to fairly and adequately protect the interests of the Rule 23

Class Members and have no interests antagonistic to the Rule 23 Class Members.

4.

-15 -
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124. Plaintiffs are represented by attorneys who are experienced and competent in both
class action litigation and employment litigation and have previously represented many plaintiffs
and classes in wage and hour cases.

125. A class action is superior to other available methods for the fair and efficient
adjudication of the controversy — particularly in the context of wage and hour litigation where
individual class members lack the financial resources to vigorously prosecute a lawsuit against
corporate defendants. Class action treatment will permit a large number of similarly situated
persons to prosecute their common claims in a single forum simultaneously, efficiently, and
without the unnecessary duplication of efforts and expense that numerous individual actions
engender.

126. Common questions of law and fact exist as to the Rule 23 Class that predominate
over any questions only affecting Plaintiffs and the Rule 23 Class Members individually and
include, but are not limited to, the following:

(a) whether Defendants failed to pay Plaintiffs and the Rule 23 Class full
minimum wages for all of the hours they worked up to 40 hours per
workweek;

(b) whether Defendants correctly compensated Plaintiffs and the Rule 23
Class at time and one half the full minimum wage for hours worked in

excess of 40 per workweek;

(c) whether Defendants failed to pay Plaintiffs and the Rule 23 Class call-
in pay as required by the NYLL;

(d) whether Defendants failed to pay Plaintiffs and the Rule 23 Class
spread-of-hours as required by the NYLL,;

(e) whether Defendants failed to furnish Plaintiffs and the Rule 23 Class
with proper annual wage notices, as required by the NYLL; and

(F) whether Defendants failed to furnish Plaintiffs and the Rule 23 Class

with accurate statements with every payment of wages, as required by
the NYLL.

-16 -
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PLAINTIFFS’ FACTUAL ALLEGATIONS

127.  Consistent with their policies and patterns or practices as described herein,
Defendants harmed Plaintiffs, individually, as follows:

Patrick Imbarrato

128.  During his employment, Imbarrato generally works the following scheduled hours
unless he misses time for vacation, sick days, or holidays:

e Approximately 5 to 6 shifts per week, lasting from approximately 5 p.m. or 6 p.m.
until 12 a.m. through 3 a.m. On occasion, Imbarrato worked up to approximately
42.25 hours in a workweek. For example, on May 6, 2016, Plaintiff’s paystub
reflected 2.52 hours of overtime.

129. Throughout his employment, Defendants applied a tip credit towards the
minimum wage rate paid to Imbarrato for work performed as a server. Defendants failed to notify
Imbarrato of the tip credit provisions of the FLSA or NYLL.

130. Defendants have suffered or permitted Imbarrato to perform non-tip producing
side work for more than 20% and/or 2 hours on a consistent basis, including pre-shift side work,
running side work, and closing side work. These duties included, but are not limited to: (1)
cleaning out sinks; (2) washing dishes; (3) portioning sauces into 3 oz containers; (4) breaking
down the beverage station and cleaning it thoroughly; (5) rolling large amounts of silverware; (6)
cleaning and breaking down the expeditor’s line; (7) sweeping; (8) cleaning the POS station; (9)
washing walls; (10) rotating stock / condiments; and (11) stocking napkins, cups, wet naps,
condiments, and paper boats.

131. When Imbarrato worked over 40 hours in a workweek, Defendants failed to

calculate his overtime rate at 1.5 times the full minimum wage rate.
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132. Defendants did not pay Imbarrato spread-of-hours pay for all of the times that he
worked 10 hours or more in a workday.

133. Defendants did not provide Imbarrato with call-in pay as required by the NYLL
when he worked less than 3 hours in a shift.

134. Defendants failed to furnish Imbarrato with proper annual wage notices, as required
by the NYLL.

135. Defendants failed to furnish Imbarrato with proper wage statements, listing the
rates paid, gross wages, and the claimed tip allowance, as required by the NYLL.

Nick Parino

136. Throughout his employment, Defendants applied a tip credit towards the
minimum wage rate paid to Parino for work performed as a server and host. Defendants failed to
notify Parino of the tip credit provisions of the FLSA and NYLL.

137. Defendants have suffered or permitted Parino to perform non-tip producing side
work for more than 20% and/or 2 hours on a consistent basis, including pre-shift side work,
running side work, and closing side work. These duties included, but are not limited to: (1)
cleaning out sinks; (2) washing dishes; (3) portioning sauces into 3 oz containers; (4) breaking
down the beverage station and cleaning it thoroughly; (5) rolling large amounts of silverware; (6)
cleaning and breaking down the expeditor’s line; (7) sweeping; (8) cleaning the POS station; (9)
washing walls; (10) rotating stock / condiments; and (11) stocking napkins, cups, wet naps,
condiments, and paper boats.

138. Defendants did not pay Parino spread-of-hours pay for all of the times that he

worked 10 hours or more in a workday.
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139. Defendants did not provide Parino with call-in pay as required by the NYLL
when he worked less than 3 hours in a shift.
140. Defendants failed to furnish Parino with proper annual wage notices, as required by
the NYLL.
141. Defendants failed to furnish Parino with proper wage statements, listing the rates
paid, gross wages, and the claimed tip allowance, as required by the NYLL.
FIRST CAUSE OF ACTION

Fair Labor Standards Act — Minimum Wages
(Brought on behalf of Plaintiffs and the FLSA Collective)

142. Plaintiffs reallege and incorporate by reference all allegations in all preceding
paragraphs.

143. At all times relevant, Plaintiffs and the FLSA Collective were employed by an
entity engaged in commerce and/or the production or sale of goods for commerce within the
meaning of 29 U.S.C. 88 201 et seq., and/or they were engaged in commerce and/or the
production or sale of goods for commerce within the meaning of 29 U.S.C. 88§ 201 et seq.

144. Defendants were not eligible to avail themselves of the federal tipped minimum
wage rate under the FLSA, 29 U.S.C. 88 201 et seq., because Defendants failed to inform
Plaintiffs and FLSA Collective Members of the provisions of subsection 203(m) of the FLSA.

145. Defendants have not been eligible to avail themselves of the federal tipped
minimum wage rate under the FLSA, 29 U.S.C. 88 201 et seq., because Defendants required
Plaintiffs and the FLSA Collective to perform duties that are unrelated to their tip-producing
work. During these periods, Defendants have compensated Plaintiffs and the FLSA Collective at
the tipped minimum wage rate rather than the full hourly minimum wage rate as required by 29

U.S.C. 88 201 et seq.
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146. Defendants have not been eligible to avail themselves of the federal tipped
minimum wage rate under the FLSA, 29 U.S.C. 88 201 et seq., because Defendants required
Plaintiffs and the FLSA Collective to perform a substantial amount of non-tip producing “side
work” in excess of 20% of their time at work. During these periods, Defendants have
compensated Plaintiffs and the FLSA Collective at the tipped minimum wage rather than the full
hourly minimum wage rate as required by 29 U.S.C. §8 201 et seq.

147.  As a result of Defendants’ willful violations of the FLSA, Plaintiff and the FLSA
Collective have suffered damages by being denied minimum wages in accordance with the
FLSA in amounts to be determined at trial, and are entitled to recovery of such amounts,
liquidated damages, attorneys’ fees and costs, and other compensation pursuant to 29 U.S.C. 8§
201 et seq.

SECOND CAUSE OF ACTION

Fair Labor Standards Act — Overtime Wages
(Brought on behalf of Plaintiff Imbarrato and the FLSA Collective)

148. Plaintiffs reallege and incorporate by reference all allegations in all preceding
paragraphs.

149. The overtime wage provisions set forth in the FLSA, 29 U.S.C. 8§88 201 et seq.,
and the supporting federal regulations, apply to Defendants and protect Plaintiff and the FLSA
Collective.

150. Defendants failed to pay Plaintiff and the FLSA Collective the premium overtime
wages to which they were entitled under the FLSA — at a rate of 1.5 times the full minimum
wage rate — for all hours worked beyond 40 per workweek.

151.  As a result of Defendants’ willful violations of the FLSA, Plaintiff and the FLSA

Collective have suffered damages by being denied overtime compensation in amounts to be

-20 -



Case 7:18-cv-05422 Document 1 Filed 06/15/18 Page 21 of 27

determined at trial, and are entitled to recovery of such amounts, liquidated damages, attorneys’ fees
and costs, and other compensation pursuant to 29 U.S.C. 88 201 et seq.
THIRD CAUSE OF ACTION

New York Labor Law — Minimum Wage
(Brought on behalf of Plaintiffs and the NY Rule 23 Class)

152. Plaintiffs reallege and incorporate by reference all allegations in all preceding
paragraphs.

153. At all times relevant, Plaintiffs and the Rule 23 Class have been employees of
Defendants, and Defendants have been employers of Plaintiffs and the Rule 23 Class within the
meaning of the NYLL 88 650 et seq., and the supporting New York State Department of Labor
Regulations.

154. Defendants have failed to pay Plaintiffs and the Rule 23 Class the minimum
hourly wages to which they are entitled under the NYLL and the supporting New York State
Department of Labor Regulations.

155.  Pursuant to the NYLL, Article 19, 88 650 et seq., and the supporting New York
State Department of Labor Regulations, Defendants have been required to pay Plaintiff and the
Rule 23 Class the full minimum wage at a rate of (a) $7.25 per hour for all hours worked from
July 28, 2010 through December 30, 2013; (b) $8.00 per hour for all hours worked from
December 31, 2013 through December 30, 2014; (c) $8.75 per hour for all hours worked from
December 31, 2014 through December 30, 2015; and (d) $9.00 per hour for all hours worked
from December 31, 2015 through December 30, 2016; (e) $9.70 per hour for all hours worked
from December 31, 2016 through December 30, 2017; and (f) $10.40 per hour for all hours
worked from December 31, 2017 through the present.

156. Prior to January 1, 2011, Defendants failed to furnish with every payment of

wages to Plaintiffs and the members of the NY Rule 23 Class a statement listing hours worked,
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rates paid, gross wages, and tip allowance claimed as part of their minimum hourly wage rate, as
required by the NYLL and the supporting New York State Department of Labor Regulations. As
a result, Plaintiffs and the members of the NY Rule 23 Class were entitled to the full minimum
wage rate rather than the reduced tipped minimum wage rate during this time period.

157.  Since January 1, 2011, Defendants have failed to notify Plaintiffs and the Rule 23
Class of the tip credit in writing as required by the NYLL and the supporting New York State
Department of Labor Regulations.

158. Defendants also required Plaintiffs and the Rule 23 Class to perform a substantial
amount of non-tipped “side work” in excess of 2 hours or more, or 20% of their work time.
During these periods, Plaintiffs and the Rule 23 Class were engaged in a non-tipped occupation.

159. Due to Defendants’ violations of the NYLL, Plaintiffs and the Rule 23 Class are
entitled to recover from Defendants their unpaid minimum wages, liquidated damages as
provided for by the NYLL, reasonable attorneys’ fees and costs, and pre-judgment and post-
judgment interest.

FOURTH CAUSE OF ACTION

New York Labor Law — Unpaid Overtime
(Brought on behalf of Plaintiff Imbarrato and the NY Rule 23 Class)

160. Plaintiffs reallege and incorporate by reference all allegations in all preceding
paragraphs.

161. The overtime wage provisions of Article 19 of the NYLL and its supporting
regulations apply to Defendants, and protect Plaintiffs and the Rule 23 Class.

162. Defendants failed to pay Plaintiffs and the Rule 23 Class the premium overtime
wages to which they were entitled under the NYLL and the supporting New York State

Department of Labor Regulations — at a rate of 1.5 times the full minimum wage rate — for all
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hours worked beyond 40 per workweek.

163. Due to Defendants’ violations of the NYLL, Plaintiffs and the Rule 23 Class are
entitled to recover from Defendants their unpaid overtime wages, liquidated damages as
provided for by the NYLL, reasonable attorneys’ fees and costs of the action, and pre-judgment
and post-judgment interest.

FIFTH CAUSE OF ACTION

New York Labor Law- Call-in Pay Violation
(Brought on behalf of Plaintiffs and the members of the NY Rule 23 Class)

164. Plaintiffs reallege and incorporate by reference all allegations in all preceding
paragraphs.

165. During regularly scheduled shifts, Plaintiffs and the members of the Rule 23 Class
who reported for duty, whether or not assigned to actual work, were permitted to leave by
request or permission of Defendants, and were not compensated for: (1) at least three hours for
one shift or the number of hours in the regularly scheduled shift, whichever is less; (2) at least
six hours for two shifts totaling six hours or less, or the number of hours in the regularly
scheduled shift, whichever is less; and (3) at least eight hours for three shifts totaling eight hours
or less or the number of hours in the regularly scheduled shift, whichever is less, as required by
12 N.Y.C.R.R. Part 137 and Part 146.

166. Due to Defendants’ violations of the NYLL, Plaintiffs and the members of the
Rule 23 Class are entitled to recover from Defendants up to three hours of wages calculated at
their regular or overtime rate of pay, whichever is applicable, as provided for by 12 N.Y.C.R.R.
Part 137 and Part 146, liquidated damages as provided for by the NYLL, reasonable attorneys’

fees, costs, and pre-judgment and post-judgment interest.
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SIXTH CAUSE OF ACTION
New York Labor Law — Spread-of-Hours Pay
(Brought on behalf of Plaintiffs and the NY Rule 23 Class)

167. Plaintiffs reallege and incorporate by reference all allegations in all preceding
paragraphs.

168. Defendants have failed to pay Plaintiffs and the members of the NY Rule 23 Class
additional compensation of one hour’s pay at the basic minimum hourly wage rate for each day
that the length of the interval between the beginning and end of their workday — including
working time plus time off for meals plus intervals off duty — was greater than 10 hours.

169. Due to Defendants’ violations of the NYLL, Plaintiffs and the members of the
Rule 23 Class are entitled to recover from Defendants their unpaid spread-of-hours wages,
liquidated damages as provided for by the NYLL, reasonable attorneys’ fees, costs, and pre-
judgment and post-judgment interest.

SIXTH CAUSE OF ACTION

New York Labor Law — Failure to Provide Proper Annual Wage Notices
(Brought on behalf of Plaintiffs and the Rule 23 Class)

170. Plaintiffs reallege and incorporate by reference all allegations in all preceding
paragraphs.

171. Defendants have failed to furnish Plaintiffs and the Rule 23 Class with proper
annual wage notices as required by NYLL, Article 6, § 195(1), in English or in the language
identified by each employee as their primary language, at the time of hiring, and on or before
February first of each subsequent year of the employee's employment with the employer, a notice
containing: the rate or rates of pay and basis thereof, whether paid by the hour, shift, day, week,
salary, piece, commission, or other; allowances, if any, claimed as part of the minimum wage,
including tip, meal, or lodging allowances; the regular pay day designated by the employer in

accordance with NYLL, Article 6, § 191; the name of the employer; any “doing business as”
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names used by the employer; the physical address of the employer's main office or principal
place of business, and a mailing address if different; the telephone number of the employer; plus
such other information as the commissioner deems material and necessary.

172. Due to Defendants’ violations of NYLL, Article 6, 8§ 195(1), Plaintiffs and the
Rule 23 Class are entitled to statutory penalties of fifty dollars each workday that Defendants
failed to provide Plaintiffs and the Rule 23 Class with annual wage notices, or a total of five
thousand dollars each, and reasonable attorneys’ fees and costs, as provided for by NYLL,
Article 6, 8 198(1-b).

EIGHTH CAUSE OF ACTION

New York Labor Law — Failure to Provide Accurate Wage Statements
(Brought on behalf of Plaintiffs and the Rule 23 Class)

173. Plaintiffs reallege and incorporate by reference all allegations in all preceding
paragraphs.

174. Defendants failed to supply Plaintiffs and the Rule 23 Class with an accurate
statement of wages with every payment of wages as required by NYLL, Article 6, 8§ 195(3),
listing: dates of work covered by that payment of wages; name of employee; name of employer;
address and phone number of employer; rate or rates of pay and basis thereof, whether paid by
the hour, shift, day, week, salary, piece, commission, or other; gross wages; deductions;
allowances, if any, claimed as part of the minimum wage; hourly rate or rates of pay and
overtime rate or rates of pay if applicable; the number of hours worked, including overtime hours
worked if applicable; deductions; and net wages.

175.  Due to Defendants’ violations of NYLL, Article 6, § 195(3), Plaintiffs and the Rule 23
Class are entitled to statutory penalties of two hundred fifty dollars for each workday that
Defendants failed to provide them with accurate wage statements, or a total of five thousand

dollars each, and reasonable attorneys’ fees and costs, as provided for by NYLL, Article 6, § 198
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(1-d).

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs, individually, and on behalf of all other similarly situated
persons, respectfully requests that this Court grant the following relief:

A. That, at the earliest possible time, Plaintiffs be allowed to give notice of this
collective action, or that the Court issue such notice, to all tipped workers who are presently, or have
at any time during the three years from October 3, 2010, up through and including the date of this
Court’s issuance of court-supervised notice, worked at the Buffalo Wild Wings restaurants in New
York. Such notice shall inform them that this civil action has been filed, of the nature of the action,
and of their right to join this lawsuit if they believe they were denied proper wages;

B. Unpaid minimum wages, unpaid overtime compensation and an additional and
equal amount as liquidated damages pursuant to the FLSA and the supporting United States
Department of Labor Regulations;

C. Certification of this case as a class action pursuant to Rule 23 of the Federal Rules
of Civil Procedure;

D. Designation of Plaintiffs as representatives of the Rule 23 Class and counsel of
record as Class Counsel;

E. Unpaid minimum wages, unpaid overtime compensation, spread-of-hours pay,
call-in pay and liquidated damages permitted by law pursuant to the NYLL and the supporting
New York State Department of Labor Regulations;

F. Statutory penalties of fifty dollars for each workday that Defendants failed to
provide Plaintiffs and the Rule 23 Class with proper annual wage notices, or a total of five
thousand dollars each, as provided for by NYLL, Article 6 § 198;

G. Statutory penalties of two hundred fifty dollars for each workday that Defendants
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failed to provide Plaintiffs and the Rule 23 Class with accurate wage statements, or a total of five
thousand dollars each, as provided for by NYLL, Article 6 § 198;

H. Prejudgment and post-judgment interest;

I Reasonable attorneys’ fees and costs of the action; and

J. Such other relief as this Court shall deem just and proper.

Dated: New York, New York
June 15, 2018

Respectfully submitted,

/s/ Brian S. Schaffer
Brian S. Schaffer

FITAPELLI & SCHAFFER, LLP
Brian S. Schaffer

Frank J. Mazzaferro

28 Liberty Street

New York, NY 10005

Telephone: (212) 300-0375

WERMAN SALAS P.C.

Douglas M. Werman, pro hac vice forthcoming
77 W. Washington, Suite 1402

Chicago, IL 60602

(312) 419-1008

Attorneys for Plaintiffs and
the Putative Classes
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FAIR LABOR STANDARDS ACT CONSENT

1. I consent to be a party plaintiff in a lawsuit against Buffalo Wild Wings and/or
related entities and individuals in order to seek redress for violations of the Fair Labor Standards
Act, pursuant to 29 U.S.C. § 216(b).

2. By signing and returning this consent form, I hereby designate FITAPELLI &
SCHAFFER, LLP and WERMAN SALAS P.C. (“the Firm”) to represent me and make decisions
on my behalf concerning the litigation and any settlement. I understand that reasonable costs
expended on my behalf will be deducted from any settlement or judgment amount on a pro rata
basis among all other plaintiffs. I understand that the Firm will petition the Court for attorney’s
fees from any settlement or judgment in the amount of the greater of: (1) the “lodestar” amount,
calculated by multiplying reasonable hourly rates by the number of hours expended on the
lawsuit, or (2) 1/3 of the gross settlement or judgment amount. I agree to be bound by any
adjudication of this action by a court, whether it is favorable or unfavorable.

Signature

Nicholas J Cabhill (Praino

Full Legal Name (Print)
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FAIR LABOR STANDARDS ACT CONSENT

1. I consent to be a party plaintiff in a lawsuit against Buffalo Wild Wings and/or
related entities and individuals in order to seek redress for violations of the Fair Labor Standards
Act, pursuant to 29 U.S.C. § 216(b).

2. By signing and returning this consent form, I hereby designate FITAPELLI &
SCHAFFER, LLP & WERMAN SALAS P.C. (“the Firm”) to represent me and make decisions
on my behalf concerning the litigation and any settlement. I understand that reasonable costs
expended on my behalf will be deducted from any settlement or judgment amount on a pro rata
basis among all other plaintiffs. I understand that the Firm will petition the Court for attorney’s
fees from any settlement or judgment in the amount of the greater of: (1) the “lodestar” amount,
calculated by multiplying reasonable hourly rates by the number of hours expended on the
lawsuit, or (2) 1/3 of the gross settlement or judgment amount. I agree to be bound by any
adjudication of this action by a court, whether it is favorable or unfavorable.

Pt

Patrick rbarato (May 24, 2016)

Signature

Patrick Imbarrato

Full Legal Name (Print)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________________ X
THOMAS P. O'CONNOR,

Plaintiff,

~against- Civ. 14-06237
(vB)

BEEKMAN ARMS-DELAMATER INN, INC.,
BANTA MANAGEMENT SERVICES, INC.,
CYNTHIA PHILLIPS, Individually,
GEORGE E. BANTA, JR., Individually,
and GEORGE E. BANTA, SR,, Individually,

Defendants.
mmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmm X

4?2 Catharine Street
Poughkeepsie, New York
April 20, 2015

9:30 a.m.

EXAMINATION BEFORE TRIAL OF GEORGE EDWARD
BANTA, JR., a befendant in the above-captioned
matter, held pursuant to Court Order at the
above time and place, before a Notary Public of

the State of New York.

Nina Purcell, RPR
Shorthand Reporter
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A PPEARANCES:

LAW OFFICES OF DRITA NICAJ
Attorneys for plaintiff
42 Catharine Street
Poughkeepsie, New York 12601
BY: DRITA NICAJ, ESQ.

THCMAS, DROHAN, WAXMAN,
PETIGROW & MAYLE, LLP
Attorneys for Defendants
2517 Route 52
Hopewell Junction, New York 12533
BY: LAURA WONG-PAN, ESG.
LWONG-PAN@TDWPM . COM

ALSQ PRESENT: Thomas P. 0'Connor

00o
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IT IS HEREBY STIPULATED AND AGREED,
by and between the attorneys for the respective
parties hereto that objections to any question,
except as to form, are reserved for the trial of

this action.

IT IS FURTHER STIPULATED AND AGREED
that this deposition may be sworn to by any
Notary Public other the Notary Public before

whom this examination was begun.

IT IS FURTHER STIPULATED AND AGREED
that the filing and certification of the

original of this deposition are waived.
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GEORGE EDWARD B ANTA, J R.,
having been duly sworn by Nina Purcell,
a Notary Public within and for the State
of New Yvork, was examined and testified
as follows:

000

EXAMINATION BY MS. NICAJD:

Q. State your name and address for the
record, please.

A. George Edward Banta, Jr., 13 Bancroft
Road, Poughkeepsie, New York 12601.

Q. Good morning, Mr. Banta. My name is
Drita Nicaj. I represent the plaintiff in this
action, Thomas O'Connor. TI'll be asking you a
series of questions today. I'm looking for
truthful and responsive answers. Okay?

A. Yes .

Q. Al1l your responses need to be verbal.
That is, the court reporter can't take nods of
the head, mm-hmm or hm-hmms.

Do you understand that?

A, Yes.

Q. If at any time you don't understand a
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George Edward Banta, Jr.

question, haven't heard the question, want the
question read back, let me know. Okay?

A. Sure.

Q. During the course of the deposition,
you may know what I'm about to ask. What I
would ask you to do, however, is let me finish
first asking the question and then you can
respond. Is that fair?

A, Yes.

Q. Simitarly, if I dinterrupt you during

the course of your answering, Tet me know. I
may believe that you're done with the response
and you haven't fully responded. Okay?

A. Okay .

Q. If during the course of the
deposition you want to take a break, ydu can do
so. But what I would ask you to do first is
answer any pending questions fully first and
then you can take your break. Okay?

A. Sure.

Q. During the course of your deposition,
you may realize that you need to either add,
change or otherwise supplement an earlier

response. Let me know. I'11 be happy to give

COMPU-TRAN COURT REPORTING
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George Edward Banta, Jr.
you an opportunity to do that as well. Okay?
A. Sure.
Q. Is there anything I've said so far
that you do not understand?
A. No.
Q. Is it fair to assume that if you've

responded to a question, you have understood it?

A. Sure.

Q. Where are you empioyed?

A. Banta Management.

Q. What is the full name of Banta
Management?

A. Good question. Banta Management
Services.

Q. And what is your title or role there?

A, I -- we own and operate restaurants

and hotels.

Q. Do you have a title?

A. Not technically. I'm vice president.

Q. And you say we own restaurants and
hotels.

Does that mean individually or Banta
Management does?

A, It's a family business.
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7
George Edward Banta, Jr.

Q. And Banta Management Services
provides what to those respective hotels and
restaurants?

A. Oversight and operational guidance.

Q. How many individuals are employed at
Banta Management Services?

A, I would say there's ten or eleven.

Q. And how many companies does Banta
Management Services oversee and guide?

A. 23, 24.

Q. And are these restaurants and hotels,
are they separate entities in terms of
corporations?

A. Yes.

Q. Typically, do the employees of these
corporations work at different locations?

A. Yes.

Q. Is one of the hotels Banta Management
oversees Beekman Arms-Delamater?

A. Yes.

Q. In 2012, how many employees were
employed at Beekman Arms-Delamater?

MS. WONG-PAN: Objection.

Cumulatively or at any given time?

COMPU-TRAN COURT REPORTING
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8
George Edward Banta, Jr.

Q. Approximately how many employees were

employed during the 2012 year 1in Delamater?
MS. WONG-PAN: Objection.
You can answer.

A 40 to 50 people, probably.

Q. Was one of those individuals Cynthia
Phillips?

A. Yes.

Q. And what was her title or position 1in
20127

A, General manager.

Q. Was Ms. Phiilips' responsibilities
limited to the Beekman Arms?

A, Yes.

Q. She didn't have any responsibiiities
at any other properties owned by -- or overseen
by Banta Management Services?

A, No.

Q. Village Inn?

A, Oh, yes, the Village Inn.

Q. And that's a separate company; is
that correct?

A. Yes.

Q. Was Cynthia Phillips' salary paid by
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9
George FEdward Banta, Jr.
Beekman Arms or Village Inn?
A, Beekman Arms.
Q. And did she ever manage rental
properties owned --
A. Yes.
Q. And what is the name of that company?
A. 1'd have to check. There's
apartments. I believe it's owned by Village Inn
as well. Village Inn Properties or whatever.
MS. WONG-PAN: Don't guess.
A. I'd have to get the exact entity
name .
Q. Did employees employed at the Beekman

Arms also work in Viilage Inn on occasion?

A, Yes.

Q. When was Beekman Arms acquired?

A. 2002.

Q. Who acquired 1it?

A It was bought by an entity Beekman

Arms-Delamater Properties.

Q. And who has ownership -- who had
ownership interest in that company?

A My mother, my father, my uncle. I

believe, my sister and I.
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10
George Edward Banta, Jr.

Q. And your uncle's name is...?7

A. Jeremy Banta. He's deceased.

Q. And did there come a time there was
any kind of transfer of ownership?

A. In 2000 -- he passed away in 2006.
Yes, there's been a transfer of ownership.

Q. From his interests was transferred to
whom?

A, My sister and I in a trust.

Q. And your sister's name is?

A. Jane Banta Fisher.

Q. Is she married?

A. Yes.

Q. Does her spouse participate in the

management of Beekman Arms-Delamater?

A, Yes.

Q. And what is his name?

A. Richard Fisher.

Q. And what 1is his title?

A. We don't really have titles. Vice

president.
Q. And what is he vice president of,
Banta Management Services?

A, Yes.
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11
George Edward Banta, Jr.

Q. And does your sister Jane have any
management responsibilities at Banta
Management --

A. No.

Q. -- other than the ownership interests
in the Beekman Arms?

A. Say that again.

Q. Other than Beekman Arms ownership,
she has no other management responsibilities at
Banta Management?

A, No .

Q. You mentioned your mother.

What is her name?
A. Phebe Banta.
Q. And does she have any

responsibilities in Banta Management Services?

A. Yes.

Q. Can you describe that, please.

A, She visits properties.

Q. Other than visiting properties, any

other responsibilities?
A. No .
Q. When you say "she visits properties,”

for what purpose?
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12
George Edward Banta, Jr.

A. Just to oversee and see about the
condition of the facilities.

Q. What was Ms. Phillips' position
immediately prior to her becoming general
manager of the Beekman Arms?

A, She was reservations and group sales,
I guess.

Q. And prior to that, had she had any
management experience in the hotel 1industry?

A. I don't know offhand.

Q. Or service industry, restaurant?

A. I don't recall.

Q. And whose decision, to your
knowledge, was it to promote her to general
manager?

A. It was our collective.

Q. When you say "our collective,"” who?

A. My father, my mother and myself, Rich
Fisher.

Q. And when she became general manager,
did she receive any training?

A. I don't know. We had other managers,
regional managers, stop in on occasion.

Q. Do you know for what purpose, if they
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16
George Edward Banta, Jr.
MS. NICAJ: Withdrawn.

Q. Do you know whether Ms. Phillips had
requested a handbook --

A. I don't know.

Q. -- during the time she was general
manager?

A. I don't recall.

Q. What?

A. I don't recall.

Q. And the handbook you're referring to,

is that the same for all the companies or is

there something different for each company?

A. It's different for each company.
Q. And who prepared the handbook?
A, I don't recall offhand. Paychecks

had a Targe part to do with the construction of
it.

Q. Who?

A, Paychecks. They do consulting, HR
stuff, for you.

Q. Did you ever interact with Paychecks
about the handbook?

A. Not that I recall.

Q. Do you know who, if anyone, from
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George Edward Banta, Jr.
Banta Management interacted with Paychecks about
any handbook?

A. Qur office manager at that point,
Cathy Lo, would have been the one to direct
Paychecks to consult with them on the handbook
and then tailor it towards the Beekman Arms.

Q. As you sit here today, do you recall
her doing so?

A. No.

Q. You mentioned Cathy Lo. When did she

become employed at Banta Management?

A, 1980 or something like that.

Q. When did she leave?

A. 2008, 2009.

Q. When Cynthia Phillips became general

manager, Ms. Lo had already been gone; is that

correct?
A. I believe so, yes.
Q. Do you know who interacted with

Ms. Phillips, if anyone, concerning the

handbook?

A. Rebecca Berkowitz is now our office
manager .

Q. Do you know if she, in fact,

COMPUL-TRAN COURT REPORTING




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Casingel4:t8-06A54YB MDumeuneditU2-36ildei66/09/08/18adkaé a51dA 18

George Edward Banta, Jr.
communicated with Ms. Phillips about the
handbook?

A, Yes.

Q. How do you know that?

A. We had discussions with the previous
general manager, Maria Schubert, about
handbooks. And then when she left, we had
further discussions with Cynthia.

Q. Who is the "we" you're referring to?

A, Myself, my father. Rebecca, 1
believe, was 1in on the conversations.

Q. So, all three of you were party to
conversations you had with Cynthia Phillips.

Was this 1in person?

A, Yes.

Q. Where was this?

A. In Rhinebeck.

Q. When?

A. I don't know offhand.

Q. As you sit here today, was this
before or after November of 20127

A. I would have to think as soon as she

18

was hired. I think it would be one of the first

conversations we had.
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George Edward Banta, Jr.
Plaintiff's Exhibit 127

A. No.

Q. At the time that Cynthia Phillips
became general manager, did you have an
understanding -- were you aware that she had
been in a personal intimate relationship with
Tom 0'Connor?

A. You hear rumors.

Q. How did you hear about that?

A, I don’t know. Employees will say
stuff, a lot of which doesn't -- doesn't impact
me in terms of...

Q. What employees told you stuff?

A. I don't know. We hear stuff from
employees all the time, whether it was a desk
clerk or a server or the manager in the
restaurant.

Q. As you sit here today, do you recall

which employees, employee or employees you hear
this through?

A. No.

Q. Did you ever discuss this with your
mother, Phebe?

A, I don't know.

24
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25
George Edward Banta, Jr.

Q. Do you know whether Mrs. Banta, your
mother, ever asked Cynthia directly whether she
had a personal relationship -- personal intimate
relationship with Tom 0'Connor?

A. I have no idea.

MS. WONG-PAN: Objection.

Q. Did you ever communicate this with
Keith?

A. Not that I recall.

Q. Do you know who Keith 1s?

A, Keith Van Tassell?

Q. Yes.

A. He's our regional operator of our

Buffalo Wild Wings.

Q. Did you ever communicate with him
about that?

A. Not that I recall.

Q. Previous to him -- this is the
Buffalo Wild Wings on Route 9; correct?

A, Yes.

Q. He was the general manager at the
restaurant at Beekman Arms; is that correct?

A. For a time being, vyes.

Q. Did you ever have any communications
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George Edward Banta, Jr.
with him while he was general manager at the
Beekman Arms about whether -- the fact that Tom
0'Connor and Cynthia Phillips had an intimate
personal relationship?
A, I don't know. I don't recall.
Q. Was Cynthia Phillips interviewed for

the position of general manager?

A. I don't know.

(Interruption at the door followed by

an off-the-record discussion)

THE WITNESS: What was the
guestion?

MS. NICAJ: I don't even remember,
so I'11 have the court reporter read it
back, okay.

(Record read)

Q. Was any other person interviewed for
that position?

A. I don't believe so.

Q. So, Cynthia Phillips, in addition to
her being a general manager for Beekman Arms-
Delamater, she was also -- she performed
functions for the Village Inn?

A, Yes.
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George Edward Banta, Jr.

Q. What 1is the name of that entity?

A. Village Inn Properties, I think.

Q. And the rental properties, you
believe, are owned also by the Village Inn?

MS. WONG-PAN: Objection to form.

I mean objection. It misstates the

record.

A, I don't know which entity owns them,
whether it's Beekman Arms or it's Village Inn.

Q. Who paid Ms. Phillips at the time?

A, I believe she was paid by Beekman
Arms.

Q. How many employees were at the
Village Inn in 20127

A, Five, seven, I would say.

Q. Prior to March of 2012, did you ever
communicate with Tom 0'Connor for any reason?

A, Sure. I would see Tom at the
property.

Q. So, the answer is yes?

A. Yes.

Q. Did you ever have any communications

concerning any performance issues you had with

him?
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George Edward Banta, Jr.

A. Not that I recall.

Q. Did he ever express any concerns to
you of any issues that arose at the Beekman
Arms?

A, Not that I recall offhand.

Q. In March of 2012, did there come a
time that you Tearned there was an issue
concerning Tom O0'Connor and someone by the name

of Jose Reid?

A. Yes.

Q. How did you come to learn that?
A. I don't recall.

Q. Do you know whether Mr. O'Connor

called you or your father, someone else at Banta
Management about that?

A. I don't know.

Q. Did you communicate with Cynthia
Phillips about that?

A. I'm sure we discussed it. Yes.

Q. As you sit here today, do you recall
doing so?

A, No, not offhand.

Q. Do you recall meeting with Tom

0'Connor on or around March 19, 2012 concerning
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George Edward Banta, Jr.
Jose Reid?
A. I don't recall offhand.
Q. Do you recall meeting with him in the
presence of your father, George -- you said

senijor; right?

A. Yes.

Q. And is it Richard Fisher?

A. Yes.

Q. At a meeting in 20127

A. That could be.

Q. As you sit here today, you have no

memory of 1t?
A. I don't recall offhand.
Q. I'm going to show you an email and
see 1f it refreshes your memory.
(Whereupon, Plaintiff's Exhibit 13
1T-page 12/15/12 Email marked for
identification.)

(Witness peruses exhibit)

Q. Do you recall seeing that document?
A. No, I don't.
Q. Does seeing that document refresh

your memory as to whether you recall meeting

with Mr. O0'Connor on the 19th?
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Geoxrge Edward Banta, Jr.

A Not offhand.

Q. Do you recall learning through any
source that Tom O0'Connor went to the police
concerning Jose Reid?

A. I don't -- not that I recall.

Q. Do you recall learning that from him?

A No.

Q. Do you recall learning that from
Cynthia Phillips?

A. That he'd gone to the police?

Q. Yes.

A. No, I don't recall.

(Document handed to the court reporter)

(Whereupon, Plaintiff's Exhibit 14
Z2-page 7/28/14 Email marked for
identification. )

MS. WONG-PAN: Can he have a chance
to read this.

MS. NICAJ: Of course. Please
review that and when you're done, let me
know.

(Witness peruses exhibit)

A. Okay.

Q. Does that refresh your memory at all?
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before.
Q.

gquestion.

Exhibit 14,

A.

Q.

right?
A,
Q.
Al

Q.

Al

Q.

31
George Edward Banta, Jr.

I don't know if I've seen that email

I understand. But that's not my

You indicated you didn't recall
whether you met with Tom O'Connor concerning an

issue with Jose.

Now, looking at Plaintiff's

I'm asking you whether that

refreshes your memory.

No.

Do you know -- you indicated there

was a Rebecca at Banta Management; is that

Yes.
And her last name is...?
Berkowitz.

And did you ever speak to Rebecca

from Banta Management concerning Tom O0'Connor

leaving any voice mails?

Not that I recall.

Do you recall ever learning that Jose

Reid had threatened physical violence against

Mr. O0'Connor?
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George Edward Banta, Jr.
MS. WONG-PAN: Objection to form.
You can answer.

A. I heard they didn't get along.

Q. I'm not asking that. Do you ever
recall learning through any source that Jose
Reid had threatened physical violence?

MS. WONG-PAN: Objection.

A, Not that I recall.

Q. Did Cynthia Phillips ever forward you
any emails that Tom O0'Connor sent to her
concerning Jose Reid?

A, Not that I recall.

Q. As you sit here today, you have no
recollection of meeting with Tom O0'Connor
concerning Jose Reid?

A. We -- my 1ife is one big meeting
after the next. I don't recall.

Q. I'm not asking that. 1I'm asking, do

you recall?

A, No .

Q. Do you recall ever meeting with Tom
0'Connor concerning Cynthia Phillips in March of
20127

A. Not that I recall.
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George Edward Banta, Jr.

Q. Any documents you can use to refresh
your memory? Do vou have any documents out
there that would refresh your memory?

A. No.

Q. I'm going to show you what has been
previously marked as Plaintiff's Exhibit 5 for
identification. Please take a look. I'm going
to direct your attention to the last page
specifically. It's an email that's dated
Monday, March 12, 2012, 12:25 a.m.

Do you see that?

A. Yup.

Q. Once you're done reading it, let me
Know.

A. Okay.

Q. Did you ever learn through any source

that Tom O0'Connor had expressed his concern that
Cynthia Phillips was engaging in retaliation for
exercising his right to call the police after
being threatened, and complained to management
after being bullied and personally being
insulted in front of the general manager? The
only reason that he thought this was because of

bias as a result of their previously dating?
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George Edward Banta, Jr.
MS. WONG-PAN: Objection.
A. I don't recall that.
Q. I'Ml rephrase it.

I'm going to direct your attention to
the last page of that document. Can you turn to
it, please.

A. Sure.
Q. Towards the middle of the email,

"what just happened here," read that to

yourself.
A. Yup .
Q. Read the whole capped information

there, Did you ever learn that information
through any source?

A. Not that I recall.

Q. Are there any documents you could use
to refresh your memory?

A, No .

Q. Do you recall ever meeting with Tom
O0'Connor to discuss any issues he had with
Cynthia Phillips 1in March of 20127

A. Not specifically, no.

Q. Well, generally do you recall meeting

with him?

COMPU-TRAN COURT REPORTING




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Casingel4:t8-06A54YB MDumeuneditU2-36ildei66/09/08/15adkags aF A 18

35
George Edward Banta, Jr.

A. Right, yes. I've met with Tom two or
three times at least over the course. ..

Q. Concerning Cynthia Phillips?

A, I don't recall the topics.

Q. As you sit here today, do you recall
meeting with Tom O'Connor concerning Cynthia
Phillips in March of 20127

A, Not that I recall.

Q. Do you recall your father asking Tom
0'Connor any questions concerning his
interactions with Ms. Phillips?

A. I don't know. I don't -- I don't
recall.

Q. As you sit here today, was an
investigation ever conducted into looking into
Thomas 0'Connor's concerns in March of 20127

A Not that I recall.

Q. As you sit here today, any documents
you can use to refresh your memory?

A, No.

Q. Did you ever talk to Rebecca about
Tom O0'Connor?

A. Yes.

Q. When?
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George Edward Banta, Jr.
A. I don't know.
Q. What was the discussion about?
A. I don't Know.
Q. You recall communicating with Rebeccsa

about Tom O0'Connor; you just don't know what it
was for and what the topic was?

A, I don't recall the topics, no.

Q. Do you recall speaking to your father

about Thomas Q'Connor?

A. Sure.

Q. What was said?

A. I don't know. Over the vyears.

Q. Do you know who Maureen Kangas 1is?

A. A former employee, maybe. I don't...
Q. Do you know whether she's the general

manager at the Poughkeepsie Grand Hotel?
A. It could be.
Q. As you sit here today, do you know

whether she is or not?

A, My father, I believe, has a
relationship with her. I don't know,
Q. Your father has a relationship? What

kind of relationship does your father have with

Ms. Kangas?
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George Edward Banta, Jr.

A, She's 1in the business, hotels.

Q. You're in the business of hotels.
But you said you don't have a relationship with
her.

A, That's right.

Q. But you know your father has a
relationship with her?

A, Yup.

Q. What is the nature of the

relationship?

A. I don't know the -- they talk shop.
Q. How do you know?
A. I don't. He would talk to many

general managers across New York State.

Q. I'm asking how do you know that they
talk shop? Were you present for that?

A. Not that I recall.

Q. Have you been in the presence of
Maureen Kangas while your father was there, too?

A. No.

Q. Have you and your dad discussed
Maureen Kangas?

A. Not that I recall.

Q. Do you know whether Ms. Kangas was
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ever an employee of any of the corporations that
Banta Management oversees?

A. I want to say ves, but I'm not sure.
I don't know specifically.

Q. As you sit here today, you don't know
offhand whether she was or not?

A. No.

Q. What, if anything, did you do by way

of preparing to come here today?

A. I discussed -- I met with my
attorney.
Q. Without getting into the details of

what was said, when did you meet with her?

A, Several times over the past however
many months this. ..

Q. In preparation specifically for
today's deposition.

A. Oh.

MS. WONG-PAN: I'm going to just
instruct, direct the witness, Mr. Banta,
not to talk about the substance of our
conversations.

MS. NICAJ: Right.

A, lLast week.
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George Edward Banta, Jr.

And on how many occasions did you

meet with her last week?

Once.

Where Tast week did you meet with

Her office.

How tong was the meeting?

An hour, hour and a haif.

In the presence of whom?

My father, Cynthia Phillips.

So, all three of you were present?
Yes.

Did you review any documents?

MS. WONG-PAN: I'm directing him

not to answer any more questions.

documents is certainly permissible to know

MS. NICAJ: The reviewing of the

how he prepared. That's not a -- I'm not

asking attorney/client communications.

I'm asking did he review any documents.

MS. WONG-PAN: That's fine.

Documents that are not attorney/client

privileged, if any, you can answer.

MS. NICAJ: Well, I'm certainly

39
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entitied to know how he prepared today. I
will reserve whether I -- I think I'm

entitled to know what documents.

Q. Did you review any documents?

A. Yes.

Q. What documents?

A A variety of documents.

Q. What documents were those?

A. There was pictures of cell phones and
emails.

Q. Emails between who and who?

A Emails that Tom and 1 had exchanged.

Emails between Tom and Cynthia.

Q. Okay. Anything else?

A. I -- that's about it as far as I
recall.

Q. Did you ever learn through any source

that Tom 0'Connor had called the police
concerning an incident at the Beekman Arms
involving Jose Reid?

A. Not that I recall.

Q. Any documents you can use to refresh
your memory?

A. No.
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George Edward Banta, Jr.

Q. You don't have any recollection
concerning a meeting he had with you, your
father and Rich Fishman on March 19, 20127

MS. WONG-PAN: Objection; asked and
answered. His name is Fisher.

Q. Fisher.

A. No.

Q. Any documents you can use to refresh
your memory?

A. No.

MS. WONG-PAN: Objection; asked and
answered.

Q. You say you have no recollection.

Do you recall any notes concerning
any meetings that you may have had with
Mr. 0'Connor?

A. No.

Q. Where do you maintain offices?

A. 842 Main Street.

Q. Where 1s that?

A. Poughkeepsie.

Q. And is that the Pizzeria Uno, where
the Pizzeria Uno is located?

A. Yes. Where the Chicago Bar and Grill
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George Edward Banta, Jr.
there was issues between the two of them.

Q. When did she alert you?

A, I don't know. I don't recall.

Q. What did she say?

A. That she had been assaulted and -- 1in
her house by Tom.

Q. She had been assaulted? Were there
criminal charges?

A. Not that I recall.

Q. In her house by Tom. Now, you
learned since then that Tom denied doing so;
right?

MS. WONG-PAN: Objection.

Q. Did you learn that Tom denied
doing -- assaulting Cynthia in her house?

A. I didn't realize he had denied it.

Q. You were in communication with Tom by
email, weren't you?

A. Yup.

Q. And he emailed you his version of the
events; 1is that right?

A. Yup.

Q. And you didn't realiize he was denying

assaulting Cynthia?
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George Edward Banta, Jr.

A, I didn't realize he was denying
assaulting. I thought he clearly admitted that
he was in Cynthia's house.

Q. Well, did you have an understanding
that he had previously gone to Cynthia's house?

A. I hadn't thought about that.

Q. You understood, you said there were
rumors that they had a personal intimate
relationship. You were aware of that; right?

A. Yup.

Q. Did you confirm with Cynthia whether
they had, in fact, had a personai intimate
relationship?

A. I don't recall.

Q. Who performed the investigation?

MS. WONG-PAN: Objection.

A. Myself, my father.

Q. You and your father. What did you do
by way of investigating?

A. Interviewed relevant parties.

Q. When you say "relevant parties," you
interviewed them, who did you interview?

A. I talked -- I communicated with Tom

via email. I sat down with Cynthia.
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Q. You sat down with Cynthia, but you
communicated -- did you interview Tom O'Connor?
A. No, not sitting down face to face.
Q. Why not?
MS. WONG-PAN: Objection.
You can answer.
A. I thought our communications through

emails was adequate.

Q. So, in terms of when you say you
interviewed the relevant parties, you mentioned
Tom O0'Connor and Cynthia Phillips, but you
didn't interview Tom O0'Connor, did you?

A. I guess not.

MS. WONG-PAN: Objection.

Q. Anyone else you interviewed?
A. I don't know. There was other
communications to some other employees. I don’

know if there was interviews.

Q. As you sit here today, did you
interview anyone other than speaking to Cynthia
Phillips?

A. I don't recall. Casey may have been
one person we talked to.

Q. As you sit here today, did you, 1in

46
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fact, speak to Casey about Tom O0'Connor and
Cynthia Phillips?
A. I don't recall.
Q. You said you may have spoken to
Cynthia. Did you speak to Cynthia?
A. Oh, yeah, absoiutely.
Q. Did you take any notes?
A. I don't think so.
Q. Why not?
MS. WONG-PAN: Objection.
You can answer .
A. I didn't -- I didn't feel I needed to.

Q. How did you come by way of
investigating the incident between Tom O0'Connor
and Cynthia Phillips?

MS. WONG-PAN: Objection.

A. How did we come about?

Q. I'm asking you, not we. I'm asking
how did you come to investigate the 1incident
between Cynthia Phillips and Tom O0'Connor?

MS. WONG-PAN: Objection. Do you
understand the question?

A. I'm not sure. We interviewed

Cynthia. We communicated via email.
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Q. You said "We interviewed Cynthia.™

Who is the "we" you're referring to?

A. My father and I.

Q. He was there when you interviewed
Cynthia?

A, I think so.

Q. I'm not asking what you think. I'm

asking what is. Was he there?

A. I don't know.

Q. So, when you say "we," what do you
mean by "we"?

A This whole investigation we treated

very seriously, and we had discussions about how
we proceeded. We consulted our attorneys
throughout the investigation.
Q. Who is the "we" that interviewed
Cynthia Phillips? You said we interviewed her.
As you sit here today, who

interviewed Ms. Phillips?

A. I know I was present. I don't know
if my dad was there or not. I don't recall.
Q. Did you reduce what you asked her and

what she said in writing?

A. Did I reduce what she said in writing?
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George Edward Banta, Jr.

Q. Yes.

A. Not that I recail.

Q. Did you ask her any written questions
that you had drafted prior?

A. I don't think so.

Q. How did you come to Tearn that there
was any incident between Tom 0'Connor and
Cynthia Phillips?

A. From Cynthia, and there was an order

of protection, documentation from her
psychiatrist or...

Q. When did you receive that
documentation from her psychiatrist? When did
you see that?

A. After she -- after she had been --
for the order of protection, I believe. I don't
remember the exact dates but...

Q. When was the first time you ever saw
any documentation from her psychiatrist?

A, I don't recall.

Q. You realize there was a point in time
that Tom O0'Connor fited a division of human
rights complaint against Ms. Phillips, right,

and against your company; right?
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George Edward Banta, Jr.

A, I guess. Sure.

Q. Not you guess. You realize that;
right?

A. Yes.

Q. Did you ever submit that
documentation from the psychiatrist to the
division of human rights as you put it?

A. I don't recall.

Q. Did you ask Ms. Phillips whether she
had an intimate personal relationship with Tom
0'Connor during your interview with her as you
say?

A. Yes.

Q. You asked her about that.

And what did she say?

A. She said they had dated.

Q. When did she tell you they had dated?

A. I don't know the exact date.

Q. I'm going to break this interview --

the investigation down.

When you first learned there was an
incident between Tom O0’'Connor and Cynthia
Phillips, was this in person, by telephone or in

some other way?
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George Edward Banta, Jr.
I believe it was in person,
Where were you?
In the Beekman Arms.
And was anyone else present?

I don't recall. My father may have

been with me, or it may have just been me. I

don't remember.

You don't remember,
And what happened?

Cynthia had told me about the

incident at her house.

Where were you specifically in the

Beekman Arms?

In her office, in the general

manager's office.

Was anyone outside the office?

I don't know. There's a reservation

desk out there.

Who was the reservationist at that

I don't know.
Was it Andrea Choinsky?
I don't know.

And you just happened to be 1in her
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George Edward Banta, Jr.
office that day?
MS. WONG-PAN: Objection,
A, I don't know what I -- I'm at the
- Beekman Arms several times a week.
Q. And what did Ms. Phillips say to you?

A. That she'd been assaulted and
physically harmed.

Q. Did she say when prior to this
meeting she had been assaulted?

A, It had been -- it was recent to the

meeting, maybe a day or two or...

Q. A day or two. Okay.
A. Prior to our discussion.
Q. As you sit here today, did you make

note of that --

A. No.

Q. -- what she was telling you? Why
not?

A. I didn't -- I didn't need to.

Q. You don't need to? Why don't you

feel the need to document things of that nature
when told?
MS. WONG-PAN: Objection. We're

becoming argumentative.
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George Edward Banta, Jr.

I'm asking.

I don't document very much on my day-
to-day ongoings.

She said she was assaulted by whom?
Tom O0'Connor.

What did she say by way of the

What did she say happened?

That he had hurt her shoulder or

right arm or something and that he had squeezed

He had squeezed her neck? Did you

see any bruises on her neck?

I don't recaltl. I think there was --

there was bruising, and she went to the doctor.
MS. WONG-PAN: Did you see any
bruises?

THE WITNESS: I don't recall.

Did you see any photographs to

confirm bruising?

A. I don't recall.

Q. Did you ask her for photographs?

A. I don't recall.

Q. You don't recall asking her for
photographs?
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	NATURE OF THE ACTION
	1. This lawsuit seeks to recover minimum wages, overtime pay and other wages for Plaintiffs and their similarly situated co-workers – servers, bussers, bartenders, and other “tipped workers” – who work or have worked at  Banta Management Services, Inc...
	2. Defendants are a hospitality group focused on real estate development and management.0F  Based out of Poughkeepsie, New York, Defendants, through Banta Management Services, Inc.,1F  control and operate a portfolio of companies including Super 8 Hot...
	3. Buffalo Wild Wings is a casual dining restaurant and sports bar franchise in the United States, Canada, Mexico and the Philippines. Defendants own and operate 3 Buffalo Wild Wing restaurants located at: 567 Rt. 211 E., Middletown, New York 10947; 1...
	4. At all times relevant, Defendants have maintained control, oversight, and direction over Plaintiffs and similarly situated employees, including the ability to hire, fire, and discipline them.
	8. Defendants also maintained a policy and practice whereby tipped workers were required to perform non-tip producing side work unrelated to the employee’s tipped occupation.  As these duties were unrelated to the tipped profession, tipped workers are...
	9. At Buffalo Wild Wings, tipped workers were required to perform side work duties that included but were not limited to: (1) cleaning the bathroom; (2) cleaning out sinks; (3) washing dishes; (4) portioning sauces into 3 oz containers; (5) breaking d...
	10. Tipped workers were required by Defendants to perform side work at the beginning, during, and at the end of their shifts.
	16. Throughout Plaintiffs’ employment, Defendants maintained a policy and practice whereby tipped workers were not paid spread-of-hours pay when the length of the interval between the beginning and end of their workday – including working time plus ti...
	18. Plaintiffs bring this action on behalf of themselves and similarly situated current and former tipped workers who elect to opt in to this action pursuant to the Fair Labor Standards Act, 29 U.S.C. §§ 201 et seq. (“FLSA”), and specifically, the col...
	19. Plaintiffs also bring this action on behalf of themselves and similarly situated current and former tipped workers in New York pursuant to Federal Rule of Civil Procedure 23 (“NY Rule 23”) to remedy violations of the New York Labor Law (“NYLL”) Ar...
	THE PARTIES
	Plaintiffs
	Defendants
	32. Defendants Banta Management Services, Inc., Banta BWW MDT, LLC, Banta Nine Mall, LLC, Banta BWW ON, LLC, Banta BWW NB, LLC, George E. Banta, Sr., and George E. Banta, Jr., jointly employed Plaintiffs and similarly situated employees at all times r...
	33. Each Defendant has had substantial control over Plaintiffs’ and similarly situated employees’ working conditions, and over the unlawful policies and practices alleged herein.
	34. Defendants are part of a single integrated enterprise that has jointly employed Plaintiffs and similarly situated employees at all times relevant.
	35. During all relevant times, Defendants have been Plaintiffs’ employers within the meaning of the FLSA and the NYLL.
	Banta Management Services, Inc.
	36. Together with the other Defendants, Banta Management Services, Inc. (“Banta Management”) owned and/or operated Buffalo Wild Wings restaurants during the relevant period.
	37. Banta Management’s principal executive office is located at 842 Main Street, Poughkeepsie, New York 12603.
	38. Banta Management is a domestic corporation doing business in New York State.
	39. At all relevant times, Banta Management maintained control, oversight, and direction over Plaintiffs and similarly situated employees, including, but not limited to, hiring, firing, disciplining, timekeeping, payroll, and other employment practice...
	40. Banta Management operates the Buffalo Wild Wings restaurants, and other businesses owned by Defendants.4F  Banta Management provides oversight and operational guidance to the Buffalo Wild Wings restaurants.5F
	41. Banta Management allowed employees to freely transfer between, or be shared by, the various Buffalo Wild Wings restaurants it operates without retraining such employees.
	42. Banta Management applied the same employment policies, practices, and procedures to all tipped workers at its Buffalo Wild Wings restaurants, including policies, practices, and procedures with respect to payment of minimum wages, overtime pay, and...
	43. Upon information and belief, at all relevant times Banta Management had an annual gross volume of sales in excess of $500,000.
	44. Pursuant to NY BCL §630, Plaintiffs hereby demand Banta Management permit an examination of their records of shareholders under NY BCL §624 so that liability may be imposed on their respective top ten shareholders for unpaid wages.
	Banta BWW MDT, LLC
	45. Together with the other Defendants, Banta BWW MDT, LLC (“ BWW MDT”) owned and/or operated Buffalo Wild Wings restaurants during the relevant period.
	46. BWW MDT’s principal executive office is located at 842 Main Street, Poughkeepsie, New York 12603.
	47. BWW MDT is a domestic corporation doing business in New York State.
	48. BWW MDT is a subsidiary of Banta Management.
	49. At all relevant times, BWW MDT maintained control, oversight, and direction over Plaintiffs and similarly situated employees, including, but not limited to, hiring, firing, disciplining, timekeeping, payroll, and other employment practices.
	50. BWW MDT allowed employees to freely transfer between, or be shared by, the various Buffalo Wild Wings restaurants it operates without retraining such employees.
	51. BWW MDT applied the same employment policies, practices, and procedures to all tipped workers at its Buffalo Wild Wings restaurants, including policies, practices, and procedures with respect to payment of minimum wages, overtime pay, and other wa...
	52. Upon information and belief, at all relevant times BWW MDT had an annual gross volume of sales in excess of $500,000.
	53. Pursuant to NY LLCL § 609, Plaintiffs intend to hold BWW MDT’s top 10 members with the largest percentage of ownership jointly and severally liable for these unpaid wages.
	Banta Nine Mall, LLC
	54. Together with the other Defendants, Banta Nine Mall, LLC (“Nine Mall”) owned and/or operated Buffalo Wild Wings restaurants during the relevant period.
	55. Nine Mall’s principal executive office is located at 842 Main Street, Poughkeepsie, New York 12603.
	56. Nine Mall is a domestic corporation doing business in New York State.
	57. Nine Mall is a subsidiary of Banta Management.
	58. At all relevant times, Nine Mall maintained control, oversight, and direction over Plaintiffs and similarly situated employees, including, but not limited to, hiring, firing, disciplining, timekeeping, payroll, and other employment practices.
	59. Nine Mall allowed employees to freely transfer between, or be shared by, the various Buffalo Wild Wings restaurants it operates without retraining such employees.
	60. Nine Mall applied the same employment policies, practices, and procedures to all tipped workers at its Buffalo Wild Wings restaurants, including policies, practices, and procedures with respect to payment of minimum wages, overtime pay, and other ...
	61. Upon information and belief, at all relevant times Nine Mall had an annual gross volume of sales in excess of $500,000.
	62. Pursuant to NY LLCL § 609, Plaintiffs intend to hold Nine Mall’s top 10 members with the largest percentage of ownership jointly and severally liable for these unpaid wages.
	Banta BWW ON, LLC
	63. Together with the other Defendants, Banta BWW ON, LLC (“BWW ON”) owned and/or operated Buffalo Wild Wings restaurants during the relevant period.
	64. BWW ON’s principal executive office is located at 842 Main Street, Poughkeepsie, New York 12603.
	65. BWW ON is a domestic corporation doing business in New York State.
	66. BWW ON is a subsidiary of Banta Management.
	67. At all relevant times, BWW ON maintained control, oversight, and direction over Plaintiffs and similarly situated employees, including, but not limited to, hiring, firing, disciplining, timekeeping, payroll, and other employment practices.
	68. BWW ON allowed employees to freely transfer between, or be shared by, the various Buffalo Wild Wings restaurants it operates without retraining such employees.
	69. BWW ON applied the same employment policies, practices, and procedures to all tipped workers at its Buffalo Wild Wings restaurants, including policies, practices, and procedures with respect to payment of minimum wages, overtime pay, and other wag...
	70. Upon information and belief, at all relevant times BWW ON had an annual gross volume of sales in excess of $500,000.
	71. Pursuant to NY LLCL § 609, Plaintiffs intend to hold BWW ON’s top 10 members with the largest percentage of ownership jointly and severally liable for these unpaid wages.
	72. Together with the other Defendants, Banta BWW NB, LLC (“BWW NB”) owned and/or operated Buffalo Wild Wings restaurants during the relevant period.
	73. BWW NB’s principal executive office is located at 842 Main Street, Poughkeepsie, New York 12603.
	74. BWW NB is a domestic corporation doing business in New York State.
	75. BWW NB is a subsidiary of Banta Management.
	76. At all relevant times, BWW NB maintained control, oversight, and direction over Plaintiffs and similarly situated employees, including, but not limited to, hiring, firing, disciplining, timekeeping, payroll, and other employment practices.
	77. BWW NB allowed employees to freely transfer between, or be shared by, the various Buffalo Wild Wings restaurants it operates without retraining such employees.
	78. BWW NB applied the same employment policies, practices, and procedures to all tipped workers at its Buffalo Wild Wings restaurants, including policies, practices, and procedures with respect to payment of minimum wages, overtime pay, and other wag...
	79. Upon information and belief, at all relevant times BWW NB had an annual gross volume of sales in excess of $500,000.
	80. Pursuant to NY LLCL § 609, Plaintiffs intend to hold BWW NB’s top 10 members with the largest percentage of ownership jointly and severally liable for these unpaid wages.
	Individual Defendants
	81. George E. Banta, Sr., and George E. Banta, Jr., (“Individual Defendants”), maintained control over, oversaw, and directed the operation of Buffalo Wild Wings, including its employment practices, during the relevant period.
	82. Upon information and belief, the Individual Defendants manage and/or operate Buffalo Wild Wings.
	83. During all times relevant, the Individual Defendants were “employers” under the FLSA and NYLL, and employed or jointly employed Plaintiffs and similarly situated employees.
	84. Upon information and belief, throughout the relevant period, the Individual Defendants have had the power to control the operations and compensation practices at Buffalo Wild Wings.
	George E. Banta, Sr.
	85. Upon information and belief, George E. Banta, Sr. is a resident of the State of New York.
	86. At all relevant times, George E. Banta, Sr. has been the founder and owner of Buffalo Wild Wings.
	87. George E. Banta, Sr. is identified as a principal on the liquor license for BWW MDT, Nine Mall, and BWW ON.
	88. George E. Banta, Sr. is identified as the CEO of Banta Management on the Corporate Filing with the NYS Department of State.
	89. George E. Banta, Sr. has an office at 842 Main Street, Poughkeepsie, New York 12603.
	90. George E. Banta, Sr. has an ownership interest in Banta Management.6F
	91. At all relevant times, George E. Banta, Sr. has had power over personnel decisions at Buffalo Wild Wings, including the power to hire and fire employees, set their wages, and otherwise control the terms and conditions of their employment.7F
	92. At all relevant time, George E. Banta, Sr. has had power over payroll decisions at Buffalo Wild Wings, including the power to retain time and/or wage records.
	93. At all relevant times, George E. Banta, Sr. is actively involved in managing the day to day operations of Buffalo Wild Wings.
	94. At all times relevant, George E. Banta, Sr. has also had the power to stop any illegal pay practices that harmed Plaintiffs and similarly situated employees.
	95. At all relevant times, George E. Banta, Sr. has had the power to transfer the assets and/or liabilities of Buffalo Wild Wings.
	96. At all relevant times, George E. Banta, Sr. has had the power to enter into contracts on behalf of Buffalo Wild Wings.
	97. At all relevant time, George E. Banta, Sr. has had the power to close, shut down, and/or sell Buffalo Wild Wings restaurants.
	98. George E. Banta, Sr. is a covered employer within the meaning of the FLSA and NYLL, and at all times relevant, employed and/or jointly employed Plaintiffs and similarly situated employees.
	George E. Banta, Jr.
	99. Upon information and belief, Defendant George E. Banta, Jr. is a resident of the State of New York.
	100. George E. Banta, Jr. has identified himself as the Vice President of Banta Management.8F
	101. At all relevant times, George E. Banta, Jr. has had power over personnel decisions at Buffalo Wild Wings, including the power to hire and fire employees, set their wages, and otherwise control the terms and conditions of their employment.9F
	102. At all relevant time, George E. Banta, Jr. has had power over payroll decisions at Buffalo Wild Wings, including the power to retain time and/or wage records.
	103. At all relevant times, George E. Banta, Jr. is actively involved in managing the day to day operations of Buffalo Wild Wings.
	104. George E. Banta, Jr. has testified that he “own[s] and operate[s] restaurants and hotels.”10F
	105. At all times relevant, George E. Banta, Jr. has also had the power to stop any illegal pay practices that harmed Plaintiffs and similarly situated employees.
	106. At all relevant times, George E. Banta, Jr. has had the power to transfer the assets and/or liabilities of Buffalo Wild Wings.
	107. At all relevant times, George E. Banta, Jr. has had the power to enter into contracts on behalf of Buffalo Wild Wings.
	108. At all relevant time, George E. Banta, Jr. has had the power to close, shut down, and/or sell Buffalo Wild Wings dealerships.
	109. George E. Banta, Jr. is a covered employer within the meaning of the FLSA and NYLL, and at all times relevant, employed and/or jointly employed Plaintiffs and similarly situated employees.
	JURISDICTION AND VENUE
	110. This Court has subject matter jurisdiction pursuant to 28 U.S.C. §§ 1331, 1332 and 1337, and jurisdiction over Plaintiffs’ state law claims pursuant to 28 U.S.C. § 1367.
	111. This Court also has jurisdiction over Plaintiffs’ claims under the FLSA pursuant to 29 U.S.C. § 216(b).
	112. Venue is proper in the Southern District of New York pursuant to 28 U.S.C. § 1391(b)(1) because Defendants’ nucleus of operations are in the district.
	113. Plaintiffs  bring the First and Second Causes of Action, FLSA claims, on behalf of themselves and all similarly situated current and former tipped workers employed at Buffalo Wild Wings restaurants owned, operated, and/or controlled by Defendants...
	114. Defendants are liable under the FLSA for, inter alia, failing to properly compensate Plaintiffs and the FLSA Collective.
	115. Consistent with Defendants’ policy and pattern or practice, Plaintiffs and the FLSA Collective were not paid the full minimum wage rate for all hours worked up to 40 per workweek and premium overtime compensation for all hours worked beyond 40 pe...
	116. All of the work that Plaintiffs and the FLSA Collective have performed has been assigned by Defendants, and/or Defendants have been aware of all of the work that Plaintiffs and the FLSA Collective have performed.
	NEW YORK CLASS ACTION ALLEGATIONS
	118. Plaintiffs bring the Third, Fourth, Fifth, Sixth, Seventh, and Eighth Causes of Action, NYLL claims, pursuant to Rule 23, on behalf of themselves and a class of persons consisting of:
	All persons who work or have worked as tipped workers and similar employees at the Buffalo Wild Wings restaurants in New York operated by Defendants between October 3, 201012F  and the date of final judgment in this matter (the “NY Rule 23 Class”).
	119. The Rule 23 Class Members are so numerous that joinder of all members is impracticable, and the disposition of their claims as a class will benefit the parties and the Court.
	120. There are more than fifty Rule 23 Class Members.
	121. Plaintiffs’ claims are typical of those claims that could be alleged by any Rule 23 Class Member, and the relief sought is typical of the relief which would be sought by each Rule 23 Class Member in separate actions.
	122. Plaintiffs and the Rule 23 Class Members have all been injured in that they have been uncompensated or under-compensated due to Defendants’ common policies, practices, and patterns of conduct.  Defendants’ corporate-wide policies and practices af...
	123. Plaintiffs are able to fairly and adequately protect the interests of the Rule 23 Class Members and have no interests antagonistic to the Rule 23 Class Members.
	124. Plaintiffs are represented by attorneys who are experienced and competent in both class action litigation and employment litigation and have previously represented many plaintiffs and classes in wage and hour cases.
	125. A class action is superior to other available methods for the fair and efficient adjudication of the controversy – particularly in the context of wage and hour litigation where individual class members lack the financial resources to vigorously p...
	126. Common questions of law and fact exist as to the Rule 23 Class that predominate over any questions only affecting Plaintiffs and the Rule 23 Class Members individually and include, but are not limited to, the following:
	(a) whether Defendants failed to pay Plaintiffs and the Rule 23 Class full minimum wages for all of the hours they worked up to 40 hours per workweek;
	(b) whether Defendants correctly compensated Plaintiffs and the Rule 23 Class at time and one half the full minimum wage for hours worked in excess of 40 per workweek;
	(c) whether Defendants failed to pay Plaintiffs and the Rule 23 Class call-in pay as required by the NYLL;
	(d) whether Defendants failed to pay Plaintiffs and the Rule 23 Class spread-of-hours as required by the NYLL;
	(e) whether Defendants failed to furnish Plaintiffs and the Rule 23 Class with proper annual wage notices, as required by the NYLL; and
	(f) whether Defendants failed to furnish Plaintiffs and the Rule 23 Class with accurate statements with every payment of wages, as required by the NYLL.

	129. Throughout his employment, Defendants applied a tip credit towards the minimum wage rate paid to Imbarrato for work performed as a server. Defendants failed to notify Imbarrato of the tip credit provisions of the FLSA or NYLL.
	130. Defendants have suffered or permitted Imbarrato to perform non-tip producing side work for more than 20% and/or 2 hours on a consistent basis, including pre-shift side work, running side work, and closing side work.  These duties included, but ar...
	136. Throughout his employment, Defendants applied a tip credit towards the minimum wage rate paid to Parino for work performed as a server and host. Defendants failed to notify Parino of the tip credit provisions of the FLSA and NYLL.
	137. Defendants have suffered or permitted Parino to perform non-tip producing side work for more than 20% and/or 2 hours on a consistent basis, including pre-shift side work, running side work, and closing side work.  These duties included, but are n...
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